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|Finding 1. Misstatement of Financial Activity

Z...-'.: - 3 g 2
response to the Intenm Audit Repm't recommendatxon. NCF amendedszlts reports to’
materially correct the misstatements.

The Commission approved the finding that NCF misstated its financial activity-

Legal Standard

Contents of Reports. .Each report must disclose:

o the amousitof cash-on-hand at the beginning and end of the reportirig period;

o the total amount of rebeipts for the reporting period and for the calendar year;

e thetotal arcount of disbursements for the reparting period and fot the calendar year; and

e ceitain tranisactions that requite itemization on Schediile A (Iiefoized Raceipts) or
Schedille B (Itemized Disbursemenits), 2U.S.C. §434@)(1), (2), €3), (4).and (5).

Facts und Analysis

A. Facts
During sudit fieldwork, the Audit staff reconciled reported fin
records for calendar year 2008. ‘The following chart outlinés;

receipts, disbursements, and the ending cash balatice. The sucqeedmg para“" g jlain
why ‘the differences occuzred. B
2008 Actl\llty
. Rg)orted Bank Records Discrepancy
Opening Cash Balance $0 $0 - - $0° |
@ February.4, 2008 i L i -
Receipts - 1 $1,866,45 | '$'f_1'].'9'3'-5:.'5"84"' ) $69, 339' )
| | R | _Understated _ |
[Dibursements | S1796.773 | $1,807661 | $100,887 |
| Ve o . ., Undesstated -
| Ending Cash Balance - 7$69,372" | $37,923 | ' i
@.December 31, 2008 5' e

The understatement of receipts resulted from unidentified differences that occurred
primarily during the 2008 year-end report period. Based.on a limited review of available

! This column and the dlmepancy column do not total correctly. ‘The reported ending ¢ash balance at
December 31, 2008, is $100 less than the reported receipts minus the reported disburseresits for the period
due to a $100:discrepancy between the reported ending-cash on‘one report and beginnirig cash:on the
succeeding report.
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recotds, it appeared that all contributor information received by the venidor that processed

deposits of contributions may not have been forwarded to thi. vendor responsible for the
data antry.

The understatement of disbursements resulted from the following;

e Dishursemetita ot repcatsd $ 96,398
¢ Reported disbursements nat suppbrted by a check or debit (2,596)
¢ Contribution refunds not teparted 7,433
* Amounts incorrectly reported (696)
* American Express charges not reported 522
o Unexplained difference —€174)
Net Understatemest of Disbursements $.100.887

The $31,448 overstatamont of the emding casui-oti-hand resulted from the misstatements
described above.

B, Iatérimi AnditReport & Audit Division Recommendation

At the exit conferénce, the Audit staff explained the:migstatements-and provzded
schedules to NCF’s Treasurer and Assistant Treasurer, who agreed to. amend reports as
necessary.

The Interim Audit Report recomuiended that NCF:
e Amend its reports to correct the misstatements noted. above;: and
* Amend its most recently filed report;to correct the cash-on-hand balance with an
explanation that the change resuitcd from a pnor period audit adjustment.
Further, NCF should have reconciled the cash balance of ifs mostreeent report to
identify any subsequent discrepancies that:may affect the adjustment
recommended: by the Audit staff,

C. Committee Response to Interim Audit Report _
In response to the Interim Audit Report recommendation, NCF fited amended reports for
2008 that materially corrected the misstatemporits.

D. Draft Final Asdit Report
In the Diraft Final Audit Report, the Audit staff acknowledged that NCF amentded its
repotts to eatrect the 1isstatements.

E. Committee Response to the Draft Final Audit Report
In its response to:the Draft Final Audit report, NCF:did not address this matter.

Commission Conclusion

On August 23, 2012, the Commission considered the Audit Division Recommendation
Memorantium in which the Audit Division recommended that the Commiission adopt a
finding that NCF misstated its financial activity for 2008.
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Finding 2. Failure to File Notices and Properly Disclose
1. Indepenﬂent Expenditures

Sumt

- During audit fieldwork, the Audit staff ascertained that NCF disclosed independent

expenditures, totaling $1,548,622, on Schedule E.(ltemized Independent Expenditures).
The Audit staff noted that only $1,261,206 of thesé experiditures appeared to-meet the
definition of mdependent expenditure:arid contained language expressly advocatiiig the
election or defeat of a clearly identified candidate. OFf thése indepéndent expenditures
NCF:

¢ did not file 24/48-hour notices for $ 1_.153_.748 in a tirnely manner énd did not file
any 48-hour notices for $51,130; and

. did not properly disclose mdependent expenditures. totaling $528,662 made (i.¢.,
publicly disseminated) prior to payment &3 “memo" entries on Schedule E and as
a debt on-Schedule D (Debts and Obligations),

In responise'to the Interiny Audit’ Repun tegomiiendation, NCF provided information
-suppomng s.:posruon-rthat tha purpose of 1ts du'ect-maﬂ letwrs was fundratsmg and did

yit:amy __;=..1'inplement revnsed procedures for reporting

mdependent expéndlnues, NCF indicated that it plans to terminate after the sudit is
completed,

¢ations, NCF failed to
Jommission concluded
: , ¢ d,:$1,061,853 should
have been reported as mdcpendent :expendltures 'l'herefore. the Comitission approved a
finding that NCF did not timely file 24/48-hiour fictices of $946,596 and did not file 48-

hour notiees for $51,130 and did not properly disclose-indepefident expériditires totaling

$447,413 prior to payment as “memo’ entries.

Legal Standard

A. Definition of Independent Expenditures. The term “indeperident expenditure”
means an expenditure by a person for a communication expressly advocating the
election or defeat of a clearly identified candidate that is not riade in cootdination
with any candidate or authorized committee or agent of a candidate. 11 CFR'
§100.16.

B. Disclosure Requiranrents ~ Ganeral Guidelines. An independent expenditur: shail
be reparted on Schedule E if, when added ta other idependent expenditures: made to
the same payee during the same calendar. year, it exceeds $200. Indépendent
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expenditures made (i.e., publicly disseminated) prior to payment should be disclosed
as “memo’ entries.on Schedule Eand as a debt-on Schedule D. Independent
expenditures of $200 er less do 1ot need to be itemized, though:the-comiittee tust:
report the total of those experidinites ori line (b) on Sdhedule E, 11 CFR
§8104.3(b)(3)(vii), 104.4(a) and 104.11. '

C. Last-Minute Independent Expenditure Reports (24-Hour Noti‘ces) Any
independent expenditures aggregatmg $1,000 or more, with; A Ve
election, and made after the 20™ day but mote than 24} the:
election, must be.reported and the report. must be received:byth mCommxssxon;thlun
24 hours after the expenditure is: made. A 24-hoiit notice is required esach tirhe
additional mdependent éxpenditures aggregate $1,000'or'more. The date that a
communication is. publicly disseminated serves as the date that the committee must
use to.determing wdiethes the. total amount of independent exgendifuves has, in the
aggregate, reachud or exaeeded the threshold reparting amount of $1,000, 11 CFR
§§104.4(f) ad 104.5(g)(2).

D. Independent Expenditure Reports (48-Hour Notices). Anyindependent
expenditures aggregating $10,000 or more with respect to. aty given-election, at any:
time during 4 calendar year, up to and ificludifig thie:20th day before an election, fust
be-disclosed within 48 hours each time the expenditures-aggregate $10,000 or'more.
The netices must be filed with:the Commission within 48 hours aftér the expenditure
is made. 11 CFR §§104.4(f) and 104.5(g)(1).

Facts and Asialysis

A. Facts e
Dunng audlt fieldwork. Audx; staff’ poted that NCF"": iriitial filing for-2008:(the A

lettnrs that were dlsclosed as axtber in suppore of
President of in opposition to Hillary Clinton-or Bara
staff rev1ewed thes‘é 'expendltures to-assess wheﬁi" g N

‘tamed language expressly advocatmg the: electlon or defeat. of 2
..... ified eandidate. :A-revi wofthe direct miail pieces and invoices for those
expendxtutes $1,261,206)" revealed thie’ folluwmg
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* NCFdid not file in a timely manner 24/48-hour:ngtices of its ifidependent
expenditures for $1,153,748. In addition, NCF did not file any 48-hour notices
for $51,130.

* NCF reported the independent expenditures when the invoices wete paid; some.
payments were woeks or 1oonths after the dissemination date of the printed
‘material. For expenditures totaling $528,662, NGF should have disclosed
mdependent expenditires as memo entries on.Schedule E; filed with reports
covering'the dates whei the materials weére disseminated, and inclided a
corrésponding:debt on Schedule D.

B. Interini Audit Report & Audit Division Recommendation .

At the cxit conference, the Audit staff-addressed these matters and provided schedules
detailing these expenditurns to NCF representatives. NCF repreaentatives stated that they
would comply with the reoommendation.

The Treasurer later ematled the Audit staff NCF's position regarding independent

6t intended to influénce a vote, not timed
nténded solely 1o motivate a donation. for
ess ‘advocacyin them) should be
cl { gpendent expenditure for your extraordinary
repor_tmg pUrposes, as I stated to you 1 have previously writter fo thé FEC on
these vnews and spoken to reporters about them a. well When the FEC pushea

the ﬁnnncml, backmg, permanent staft‘ an ;
ftlmgs Hardly any pubhc puxp i5:] VS

-from reporters of the Huﬁington Post and the New York Ttmes who rehed oti the
IE expense compilations. as indications of actual. IE activity in.direct mail. Itold
both that the FEC requirements mislead the publici m the true:nature of the
experiditures, and both the reporters agreed with mie.”

Subsequent to the exit conference, the Audit:staff made. additionglré ‘estsf'te=-NCFfer_
.dacumentatlon and explanattons to- clnnfy " mpmunic stilted

communicatiens did not appearto carrelate:with: the:mailing. da
stating that the communications in question were “e- ma:lmgs" and prov ded the content
for one of e o-maiiings. NCF aiso explamed that it revised the communieation multiple.
times for each mailing but did not keep prevmus versions of the comimunication, and.
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therefore was unable to provide the previous versions. NCF's responses have been
considered in the analysis of independent expenditures presented above.

The Interim Audit Report recommended that NFC take the following action:

o Provids atty docutientary evidence that would demonsitate tliat these:
disbursements were not iriependerit expenditires and therefore did rot réquire
24/48-hour notices; and '

¢ Submit and implement revised procedures for reporting independent expenditures,
as well as for tracking dissemination dates for such. expenditures to allow for
timely filing of 24/48-hour reporting notices.

C. Coriimittee Respense to Intetim Audit Report.

In résponse to the Initerim Audit Report: recommetidation, NCF offered background

informatiori for why it was gmutnﬂ and the purpose of.its ditect-mail fundraxsmg Jetters.
NCF explmned ﬁmt itw_aq ormed in 2008 asa non-connected polmcal actlon commmee

-with:the.intention of raxsmg funds to’ allow itto parucxpatc in the 2008 general electxon by'

making direct contributions to candidates for federal office, NCF indicated that'it- was
the epitome of a *‘grass roots™ attempt to participate in the 2008 federal elections.

NCF explained that its direct-mail advisors obstained lists of proven donors to.Republican
and congervative causes and tested various content appeals. in the letters to these donors.
The. various tests included content with references to.elected-officials and presidential
candidates to clué the reclpiaat sudience that NCF was & conservative Republican PAC
worthy of their. anpport. NCF stited tdat.the purpose of thesc mailings wa¢ not ta
intervene in any election. NCF indicated that the facts demonstrated that: the timing of
all of its mailings had no reference.to the timing of primary elections during 2008; the
content of the letters, other than sometimes including some: words Gonisidéred “express
advacacy” by the Commission, did fiot urge the recxpxent audierice to vote: for.any
particular candidate; and the audience was selected fot its. fundraising value,- ‘with ho
consideration for its electoral value. Thus the-expenditiires’ content, timing and.
distribution, and audience served a fundraising purpose but mot an electoral purpose.

NCF diangreed that anyj'of ité: dircot-imitil fuodraising lettors constituted independent
experdilures. NCF natéd that:the: Commission defines an independent ‘expenditure ut 11
CFR §100.16 as a communication’ expiessly advocating the-election-or defeat of a clearly
identified cand1date NCF: acknowledgcd that some of 1ts mallmgs dld mcIude words of

and that the spédal repomng rules applf" ble:
24/48-hour notxces or men'o entnes) sh‘

expendmma, anid that the intent of the teg\ila um Was not to mcl."::
fundraising expenditores as independent expenditures. WCF urged the: Commnss:on to:
refoinn ite reporting requirements for grasa-roots organizations that engage in direct-mail
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fundraising since NCF believes that these letters are not indépendent expenditures. NCF

indicated that a decision has been. made. that the time requirements, coordination and

record keeping are not werth the effort of continuiug, to participate and as such, plan to
ternuinete tho committee after the audit it completed.

The Audit staff does not.dispute that NCF's inténtion wias to raise funds. However, NCF
acknowledged, snd the Audit staff agieed, that sorie-of these letters inéluded express
advocacy language such as.“Vote for John McCain,™ Since these.expenditures meet the
definition of an independent expenditure and the regulation does not exclude:direct:miail
fundraising letters from the definition, the Audit staff believés that the documentary
evidence provided does not support NCF's assertion that none of these expenditures are.
independent expenditures.

D. Draft Final Audit. Report

The Draft Final Audit Report concluded communications totaling $1,261,206-appeared to
meet the definition of indepenident:expenditure and contained language expressly
advacating the election ar defedt of a clearly identified caadidate. For seme of these
independent expenditures, NCF failed to file or timely file 24/48- hour notices and’
properly disclose these independerit expenditures as “menio” eatries.

E. Commitiee Response to the Draft Final Avdit Report

In response to the Draft Final Audit Report, NCF maintained its position that these were
fundraising letters not intended fo influence a vote. The response raised thre¢ points as to
why the communications af issuv ane not independent expénditures:

. Flrst NCF contended that the commumeatxons were: not. mdepandent »

“facts and circumstancés™ test-todeterinire: whe th 11 ¥
a tax-exempt orgamzatxon is subject to penalty for engagmg in pohtical
campaigns. The factor cited therein was whether “the txmmg of the
communication coinciifes with an electaral campaign.”

* Second, NCF stated that the: direct:mail letters did not target voters in a
particular election, NCEF sought iiits of ‘proven donors to.Republican and
conservatwe causes wnthout regatd to whether the hsted donors had. any

was whether t.‘ne coniﬁumcat:on :targeted voters in a parhcular election.

¢ Finally, NCF’s response asserted that the occasionial inclusion of express
advaeacy réferences in the direct-mail letters shoufd not medn that the
letters meet the definition of independent expenditures.
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The Audit staff was not persuaded by NCF’s response. The IRS2004-06
standards cited are not applicable because the standards for detérmining when a
commuriication includes express advocacy are-set forth in the Commissiori's.
regulations at 11 CFR §100.22. ‘The Revenue Ruling and the-Commission's
regulations serve different purposes. ‘The Revenur Ruling is focused on; whiethine
certain, oxgamzeuuas can engage in specific kirds of activities and-maéntain thieir
- tax-exempt status, whereas the. Commission's express adviocacy regulgtions serve
as one -of the elements for détermining whethét a.communication will be
considered an independent expenditure (See. 11:CFR. §1 )). Ju addition,
‘the Commiission has not fncorporated the standards from the. Revenue Ruling by
reference. Therefore, the standards of timing of the communication and ta:ge;mg
of votérs should not be used in detezmining whether the communications in this
case are independent experiditures.

With respect to) NCF's argument abeut the occasional inclusion of express
advocacy references in the letters, the Commission's regulations on express
advocacy do not include a limitation or en exception for only occasional in¢lusion
of express advocacy. A communication containing express: advecacy for a-clearly
identified candidate that is not coordinated. with.a candidate or candidate's
comimittee or its agents. or a political party committee orits agerits, and:which is:
not otheiwise exempt, is an independent experiditure.

The Audit staff maintains thet NCF did riot timely file 24/48-hour notices for
$1,153,748; did notfile 48-hour motises for $51,130; aml, did not properly
disclose independent expenditures totaling $528,662 prior. to payment as memo
entries.

Comniission. Conclusion

On August 23, 2012, the Commission considered the Audit Division Recommendstion
Memorandum in which the Audit Division recommended that the Commission adopt a
finding that NCF did not timely file 24/48-hour notices of $1,153,748 and did .not file 48-
hout miotices- for $51,130% and did not properly disclose independent expenditures totaling
$528,662 prier to payment as “memo” entries.

The Camnmission approved this finding with respect to speeifiu communications (Sse
Additionpl Issue below). The Commiseion conclnded that of the $1,261,206 in
communications discussed above, $1,061,853 should be:considered tocontain express
advocacy. Therefore, the Commission approved 4 finding that NCF did not timely file.
2A4748-hour riotices of $946;596 and did fiot file 48-hour notices for $51,130 and did not
properly disclose independent expenditures totaling $447,413 prior to paymerit as
“memo’ entries..

3 Due to-a formula error. the amount had béen isnproperly presented 4s:$33,485 in the Interim Audit Report,
the Draft Firial Audit Report and the AuditDivision Recommendation Menio.



